




you have?" And then their response of course given was the department of, "ONCIX has 
not completed a damage assessment- to date they have not produced any interim or final 
damage assessment in tlnis matter." That is what they gave us and told us. 

COURT: Did they do that orally or in writing? 

MAJ Fein: Orally your Honor. And so, by us writing that down, and inquiring "is this 
all you have, is this what it is?" And this is the response we received. That is ultimately 
what we- fast forward, at the motions hearing, on the record, both at the 802 conference 
after the motions hearing, and on the email inquiry on 21 March, when asked. As you 
will notice from the Court's motion to compel discovery dated 23 March 2012, the Court 
documented the email questions and those email questions were "does the damage 
assessment essentially exist with ODNI, or excuse me with ONCIX." And we responded 
in an email "ONCIX ha.s not produce any interim or final damage assessments in this 
matter." We asked them the questions. We don't have a.ny other access to their files. 
They answered it. So, at that point we relayed that to the Court, we relayed it to the 
Defense and the Court ruled. Then-

COURT: At that time, is it the Government's belief that they didn't have anything? 

MAJ Fein: Correct your Honor. It is our belief, at that point, that they were compiling 
these other assessments we knew about because we started reaching out once they told us 
about it- to go get those. But, that they had no other documentation that would be 
subject to discovery based off this response. So, yes we did know that their individual 
organizations were submitting theirs, and that is why we went out to those independent 
organizations to get them approval and disclose them. 

COURT: MAJ Fein, you understand that the purpose of the questions from the Court 
was to discover what's out there? 

MAJ Fein: Yes, your Honor. And the prosecution did exactly that, your Honor. Even 
after the email from the Court, the prosecution reached out to ODNI and NCJX to ask the 
question again and this was the response we received. And it goes back to the military 
authorities line of, line of inquiry. That a military prosecutor, even a Department of 
Justice prosecutor, doesn't necessarily have access to walk into any government building 
and search the files. We asked questions, we give them the relevant cases, the case law, 
we show them the discovery requests and any other orders. And then they give us the 
answer. Or give us access and we go search them for the answer. And in this case, they 
gave us the answer. We relayed that to the Court. 

-Later after the Defense indicated that the Government had to have known that ONCIX 
was creating a damage assessment-

COURT: So the Government's position if I am understanding it then, is that you saw a 
distinction between the Department of State- which you told me the Department of State 
has not completed a damage assessment; and- I guess what is the difference between 

3 








